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Questions

I. Analysis of current law and case law

The Groups are invited to answer the following questions under their national laws:

Availability:

1. Are injunctions for infringement of an IPR available on a provisional/preliminary basis?

Yes.

2. Are injunctions for infringement of an IPR available on a permanent basis?

Yes.

Criteria:

3.
If yes to question 1, what are the criteria for the grant of an injunction on a provisional/preliminary basis?

Preliminary injunction is available to the extent that the plaintiff succeeds in establishing that it would suffer irreparable damage or injury in the absence of preliminary measures (article 581, paragraph 1 of the Code of Civil Procedure). Irreparable harm is linked to the urgent need to protect the existence and peaceful exercise of a right, imminent damage that could not be repaired or removal of obstacles to foreclosure.

Preliminary measures available in such case consist of the court ordering the defendant to refrain from an act or behaviour, securing evidence or even foreclosure.

In order to be entitled to such relief, the following conditions must be demonstrated:

· there is an urgent need for the requested measures;

· the request will not prejudice the case on the merits; and

· the requested measures are temporary in nature.

4.
If yes to question 2, what are the criteria for the grant of an injunction on a permanent basis?

Competent judicial authorities may order, upon his application, taking appropriate measures regarding the goods which will be found to infringe an intellectual property right and, where appropriate, on the materials and tools that have served mainly to create and manufacture of such goods. Among these measures, will include in particular:
· withdrawal from commercial channels;
· final withdrawal from commercial channels, or
· destruction.
5.
If not addressed in answering questions 3 and 4, does the criteria for the grant of an injunction differ depending on whether the injunction sought is on a provisional/preliminary or permanent basis? If so, how?

Provisional measures may be taken before trial, to prevent violation of law or may be restricted to prevent repeated violation. It represents an important element in the success of protection of intellectual property right, because the damage to reputation is an essential element of such disputes and immediately if a product is counterfeit, low quality, is introduced. Because processes can have a duration of up to three years, interim measures can prevent the damage and irreparable loss of market share.
6.
Are the criteria for the grant of an injunction equally applicable to infringement of all IPRs?

Criteria for granting for preliminary and permanent injunctions are equally applicable to infringement of IPR rights as provided by the Law on Trademarks and Geographical Indications 84/1998, republished;Patent Law 64/1991;Law on Designs and Models 129/1992; Law on Copyright and Related Rights no. 8/1996; Law on Unfair Competition 11/1991.
7.
If no to 6, are there any specific criteria or considerations for the grant of an injunctions for particular IPRs? If so, what criteria apply and to which IPRs?

Not applicable.

8.
Are there any specific criteria or considerations for particular subject matter, for example, pharmaceutical patents? If so, what criteria or considerations apply to what subject matter?

In principle there are no specific criteria or considerations for a particular subject matter in Romania.  The assessment of fulfillment of the requirements for preliminary injunctions is much more difficult in case of pharmaceutical patents, because the judge has to establish at first sight (prima facie) if the patent is infringed.
9.
Are there any specific considerations relevant to particular IP holders, for example, NPEs? If so, what considerations are relevant and to what IPR holders?

In principle there are no specific criteria or considerations relevant for a particular IP holders.
Discretion:
10.
Is there any element of judicial discretion in relation to the grant of an injunction for infringement of IPRs? If so, how does the discretion apply?

Traducere din Română în Engleză

If a commercial scale infringement, the competent judicial authorities may order, if the injured proof of circumstances likely to affect the recovery of damages, the conservative seizure of movable and immovable property of the alleged offender, including freezing its bank accounts and other assets. For this purpose, the competent authorities may order the communication of banking documents, financial or commercial or appropriate access to relevant information.

Provisional measures may be taken without the defendant to be heard in particular where any delay would be likely to cause an irreparable damage to the right holder. In this case, the parties shall be immediately informed about taken measures.
First, the plaintiff must show prima facie that there is a case: it must look like a serious problem is before the Court and that the remedies provided by law are inadequate.

Secondly the court must be satisfied that the applicant is not an untrustworthy request, which would be likely to succeed. Subsequently, the court will apply a test in two stages:
· Provisional measures will not be adopted if the plaintiff may succed on the merits of the case, and remedies for losses may award the refusal of granting the provisional measures and defendant has the opportunity to pay for damages, and
· Provisional measures will be adopted if remedies can not cover the losses suffered by the plaintiff, and if the plaintiff has the possibility to pay, in the event will decide compensation of the defendant for damages caused by granting of provisional measures.
11.
Are there any circumstances in which a court must grant an injunction for infringement of an IPR? If so, in what circumstances?

There is no legally prescribed situation in which a court is required to grant an injunction. 
12.  Are there any circumstances where infringement of an IPR is proved and no permanent injunction is available? If so, in what circumstances?

No such legal restriction on the availability of permanent injunctions exists.

Scope:

13.
Is an injunction granted only against named parties to the infringement proceeding, or is an injunction available more broadly against potential infringers such as customers or manufacturers who are not parties to the proceeding?

Injunctions are granted against named parties to the infringement proceedings and also against any intermediary whose services are being used by a third party to infringe an IP right. While a debate continues in many EU states, the Romanian courts have decided that the carrier of goods infringing an IP right may be considered as infringing IP rights.
14.
Is there a specific form of words used by your courts to describe the scope of the grant of an injunction? If so, what is the 'formula'?

No such formula available.
15.
Is the grant of an injunction referable to the item(s) alleged to infringe the relevant IPR, or may the grant of an injunction be broader in scope? If it may be broader, what is the permissible scope of the injunction?

According to art. 36 para. 2 letter.b of the Trademark Law. 84/1998 trademark registration gives the holder the right to prohibit third parties to use in their commercial activities, without consent of the owner of any sign where, because of its identity with or similarity to the mark or the identity or similarity of the goods or services on which the sign is affixed with the goods or services for which the mark is registered, there exists a likelihood of confusion on the part of the public, including the likelihood of association between the sign and the mark.

Applicant who considers that the conditions of the above-mentioned provisions are met, may require the prohibition of those acts on the basis of preliminary injunction if the following conditions are cumulatively met, respectively urgency, the request will not prejudice the case on the merits and temporary nature of the measures. As a consequence, the scope of the injunctions granted cannot exceed the provisions of IPR legal framework.
Judicial trends and practice:

16.
Is there any discernible trend in your country as to the willingness or otherwise of courts to grant or refuse injunctions for particular IPRs or in relation to particular subject matter?

When it comes to the interim injunctions for patent cases, the discernible trend is to hear the defendant, although the law provides for the possibility to grant the injunction without hearing him. Consequently the time to obtain an injunction is much higher than it was roughly 10 years ago.
17.
What, if any, has been the impact of the eBay v Merc-Exchange decision or any tendency of the courts in your jurisdiction to treat final injunctions as discretionary? Please explain whether the eBay v Merc-Exchange decision has been relied on or cited by your courts, and in what circumstances. Alternatively, or in addition, has there been any legal commentary on any potential implications of the eBay v Merc-Exchange decision in your jurisdiction?

Difficult to assess the impact of this decision.
II. Proposals for harmonisation

The Groups are invited to put forward proposals for the adoption of harmonised rules in relation to injunctions for infringement of IPRs. More specifically, the Groups are invited to answer the following questions:

Availability of provisional/preliminary injunctions:

18.
Should there be a test or criteria for the grant of a provisional/preliminary injunction for the infringement of an IPR? If yes, what should that test or those criteria be?

The difficulty of accurately setting some criteria for granting preliminary injunctions is given by that most of times it is impossible to take such action without giving an anticipated ruling on the merits of the case. Therefore, when it comes to comparison of rights of the parties, it is almost impossible to take a well founded decision without touching the merits of the case, especially in patent cases where the “prima facie” assessment of the infringement is extremely difficult, having said that, we do not consider the establishment of criteria is the most important goal to be achieved but rather creating an easily-to reach jurisprudence and building judges’ experience in such cases and their knowledge of European and national jurisprudence.

19.
If no, what principles should be considered in determining whether to grant an provisional/preliminary injunction?

In our opinion the following principle should be considered. The principle of proportionality is of considerable importance in the protection of the individual, given his role as "guarantor of the substance” in connection with fundamental rights protected.

Also, the principle of proportionality target the methods used by national authorities to adapt to the specific objectives pursued under Community provisions.

Availability of permanent injunctions:

20.
Should there be a test for the grant of a permanent injunction for the infringement of an IPR? If yes, what should that test be?

The infringement of a patent is different from the infringement of a trademark or a design. Within the patent infringement cases, there are lots of different cases. For this reason, we are of opinion that an uniform test is not possible. Each case has to be treated individually.

21.
If no, what principles should be considered in determining whether to grant a permanent injunction?

Carefully analysing the legal provisions of each applicable law, each of the specific laws (patent law, etc) contains some particular provisions in respect to what constitutes infringement as well as the exceptions.
Discretion:

22.
In what circumstances, if any, should the grant of an injunction automatically follow a finding of infringement of an IPR?

As the Law stands now, in case of finding that there was an infringement of a valid right, the injunction is granted. 
23.
In what circumstances, if any, should the grant of an injunction be denied notwithstanding a finding of infringement of an IPR?

By far the most obvious case in which the application for preliminary injunction is denied is when the plaintiff did not prove the existence of a valid right that would be infringed.
Differences between IPRs:

24.
Should the above test/principles apply equally to all IPRs?

Yes.

25.
If no, what should any differences be and why?

Not applicable.

Scope:

26.
Should an injunction be granted only against named parties to infringement proceeding, or should an injunction be available more broadly against potential infringers such as customers or manufacturers who are not parties to the proceeding? 

Injunctions should be granted against named parties to the infringement proceedings and also against any intermediary whose services are being used by a third party to infringe an IP right. 

27.
What is the appropriate scope of an injunction prohibiting an infringer from committing further infringing acts? For example, should the injunction relate simply to the IP the subject of the allegation of infringement, or should the injunction be broader in scope? If broader, what is the permissible or desirable scope?

We are the opinion that the main scope of injunction is mainly to prohibit third parties from committing infringing acts. Moreover, the scope of injunction may not exceed the legal framework which could pave the way for abuses and thereby lose faith in the justice seekers measures adopted through such actions.
Summary:
In Romania there are currently available both preliminary and permanent injunctions for the infringement of all IPRs. 

Injunctions are granted against the direct infringers as well as against contributing infringers, the burden of proof of the infringement being on the claimant who is the rightholder. There are criteria established for granting a preliminary injunction (of any type, not only infringement), namely the urgency of the matter, the temporary nature, until the end of the proceedings in the permanent injunction case and the non-anticipation of the ruling on the merits of the case. There are no specific criteria or considerations for the grant of an injunction for particular IPRs.

Romanian group is of opinion that there shouldn’t be any fixed test or criteria for granting preliminary or permanent injunction. The easy-to reach jurisprudence, both national and European and the experience of the judges should suffice to assess correctly the infringement. Consequently from a strictly legal point of view, we do not consider that more harmonization would be required at this moment.

Sommaire:
En Roumanie il est possible d’obtenir injonction permanente et injonction temporaire dans tous les cas de violation des droits de propriété industrielle.

Les injonctions peuvent être dirigées contre les contrefaiseurs directs et contre les contrefacteurs qui seulement contribuent. Dans tous les cas, les preuves doivent être apportées par le titulaire du droit, qui est aussi le demandeur. Il y a des critères pour accorder les injonctions temporaires de tout type (non seulement de droit de propriété industrielle), a savoir l’urgence, la nature temporaire de la mesure jusqu'à a la fin des procédures dans l’injonction permanente et le non-jugement des aspects de fond de la question. Il n’y a pas de différence ou considération dans le cas des divers types de droits de propriété industrielle.

Le groupe roumain est d’opinion qu’il n’est pas nécessaire d’avoir des tests fixes ou critères fixes pour obtenir une injonction provisoire ou permanente. Une jurisprudence facilement à lire, nationale et Européenne et l’expérience des juges serait suffisante pour apprécier correctement la contrefaçon. Par conséquent, du point de vue strictement légal, nous ne sommes pas d’opinion qu’une harmonisation soit nécessaire dans ce moment.

Zusammenfassung
In Rumänien sind sowohl einstweilige als auch dauerhafte Anordnungen für die Verletzung der allen IPR derzeit verfügbar. 

Verletzungen sind gegen die direkten Rechtsverletzer und auch gegen die beisteuernden Rechtsverletzer als die Beweislast der Verletzung durch den Anspruchsberechtigter, der der Rechtinhaber ist, getragen ist. Kriterien für die Gewährung der einstweiligen Anordnung (jeder Art, nicht nur Verletzung), zwar der Dringlichkeit der Frage, der vorübergehenden Art sind bis zum Ende des Verfahrens im Fall der dauerhaften Anordnung und unter Nicht-Vorwegnahme der Entscheidung nach Lage der Dinge festgestellt. Keine bestimmten Kriterien oder Überlegungen sind für die Gewährung der Anordnungen für bestimmte IPR festgestellt.

Die rumanische Gruppe meint dass kein fester Test oder keine festen Kriterien für die Gewährung der einstweiligen oder dauerhaften Anordungen sein sollen. Die leicht erreichbare sowohl nationale als auch europäische Rechtswissenschaft und die Erfahrung der Richter sollen ausreichen sein, um richtig die Verletzung zu beurteilen. Somit betrachten wird nicht aus rein rechtlicher Sicht dass eine stärkere Harmonisierung in diesem Moment benötigt ist.
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